
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

12th July’2016 

 
TITLE APPEAL NO. 25/2012 

 

Md. Islamuddin 

Son of (L) Jahur Ali 

Resident of Paramaighuli 

Mouza – Halleswar 

Tezpur, Sonitpur, Assam 

--- Appellant/ Defendant No.1 

-Vs- 

1(i)  Mustt. Anesha Khatun 

1(ii) Mustt. Sufia Khatun 

1(iii) Md. Jakir Hussain 

1(iv) Md. Ali Hussain 

1(v) Md Nurul Islam 

1(vi) Md. Tafajul Hussain 

(Legal heirs of deceased Plaintiff Abdul Hamid) 

Residents of Paramaighuli 

Mouza – Halleswar 

Tezpur, Sonitpur, Assam 

              --- Respondent/ Plaintiff 

Md.  Mantaz Ali 

Son of (L) Jonab Ali 

Resident of Paramaighuli 
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Mouza – Halleswar 

PO & PS - Tezpur 

District – Sonitpur, Assam 

                           --- Respondent/ Defendant No.2 

Md.  Sultan Ahmed 

Son of (L) Jonab Ali 

Resident of Paramaighuli 

Mouza – Halleswar 

PO & PS - Tezpur 

District – Sonitpur, Assam 

--- Respondent/ Proforma Defendant 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and decree 

dated 18-06-2012 passed by the learned Munsiff No.1, Tezpur in Title Suit No.79 of 

2006, decreeing the suit of the respondent/plaintiff, came for final hearing on 13-

06-2016. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 
 

JUDGEMENT 

 

1.) This appeal has been preferred against the Judgment and Decree dated 18-

06-2012, passed by the learned Munsiff No.1, Tezpur, in Title Suit No. 79 of 2006, 

whereby the plaintiff’s suit was decreed.  

 

Case of the respondent/plaintiff in the Original Suit: 

2.) The respondent as plaintiff instituted the Title Suit against the defendants 

seeking declaration of sale deed No.318/2002 dated 06-03-2002 as null and void, 

fraudulent invalid and inoperative in law and for permanent injunction. The 

respondent/ plaintiff claimed that proforma defendant Md. Sultan Ali was the 

Administrator
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original pattadar of the suit land and in the year 2000 he had sold 2 bigha of land 

to the plaintiff vide sale deed No.194 of 2000. After the sale the respondent/plaintiff 

continued to possess the suit land peacefully until the defendant No.1 fraudulently 

purchased the suit-land vide sale deed No.318/2002 dated 06-03-2002 from 

defendant No.2. Schedule of the suit-land being Land measuring 2 bigha only out of 

total 2 bigha 4 katha 19 lessas covered by dag No.128 of P.K.P No.23(O) 28 (N) of 

Paramaiguli Mouza, Halleswar, PS- Tezpur, Dist – Sonitpur, [Assam]. Hence, the 

suit was instituted with the following prayers – 

i) Declaration that sale deed No.318/2002 (Schedule-B) is null and void 

and inoperative in law. 

ii) Permanent injunction restraining and prohibiting defendant no.1, his 

men, agents and associates from entering into the said suit-land 

(Schedule-A) and from disturbing or interfering with the plaintiff’s 

peaceful possession therein. 

iii) Costs of the suit. 

iv) All other relief (s) as the Court deem fit and proper. 

 

Case of the Appellant/defendant no.1 in the Original Suit: 

3.) Defendant No.1 and defendant No.2 contested the suit by filing written 

statement separately. Defendant No.1 claimed that that the defendant No.2 has 

fraudulently filed this suit through the plaintiff. It was also claimed that the 

Schedule-A land and the land mentioned in Schedule-B are  two separate lands 

having different boundaries and the only similarities is that they have the same dag 

& patta nos. He also claimed that the plaintiff has no knowledge about the present 

suit and the defendant no.2 took signature of plaintiff on some blank papers and 

filed this fraudulent suit without knowledge of plaintiff. It was also claimed that suit 

is bad for non-joinder of other pattadars and also u/34 Specific Relief Act. He also 
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claimed that he was handed over possession of plot of land with dag no.132 and 

not of dag no.128, and that, dag no. was wrongly written as dag no.128 in the sale-

deed (Schedule-B) instead of dag no.132. He also denied the claim of the plaintiff 

that in S.M.S Case No.53/2002/932 vide order dated 14/06/2002 the Addl. Deputy 

Commissioner held that defendant no.1 is a foreigner and therefore has no right to 

purchase or sell property, thus, rendering the Schedule-B null and void. He further 

stated that there is no dispute that the land under dag no.128 is that of the 

plaintiff’s and is in possession of the plaintiff. Defendant no.1 also claimed that he 

came to know about the mistake of dag no. after 3 months of purchase and had 

requested defendant no.2 to rectify it, to which, defendant no.2 told him that he 

has rectified it. Defendant no.2 also mentioned that defendant no.2 filed 

T.S.No.1/2003 in the Court praying that he never executed any sale deed for dag 

no.132, which the defendant no.1 has contested. It was also mentioned that the 

suit is still pending. Therefore, it was prayed that suit be dismissed awarding 

compensatory cost against defendant no.2. 

 

Case of the Co-Respondent/defendant no.2 in the Original Suit: 

4.) Defendant no.2 admitted the content of the plaint and claimed that 

defendant no.1 played fraud upon him and made took his thumb impression on 

blank papers which he later he converted to the sale deed (Schedule-B). He also 

claimed that the defendant no.1 being a foreigner cannot purchase any property. 

He prayed that plaintiff’s suit be decreed. 

 

5.) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

1) Whether there is cause of action for the suit? 

2) Whether the suit is maintainable in its present form? 
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3) Whether the plaint is signed and verified by the plaintiff with knowledge 

and intent to file the suit against the defendant? 

4) Whether the suit is bad under Section 34 of Specific Relief Act? 

5) Whether the suit is bad for non-joinder of necessary party? 

6) Whether the suit has been fraudulently filed by the defendant No.2 Md. 

Mantaz Ali in the name of Md. Abdul Hamid keeping the plaintiff in dark 

about institution of the case in his name? 

7) Whether the plaintiff is entitled to a decree as prayed for? 

8) To what other relief/reliefs the parties are entitled to? 

 

6.) The plaintiff examined three witnesses, namely, himself as PW-1, original 

pattadar Sultan Ali as PW-2 and defendant No.2 Mantaz Ali as PW-3.  The plaintiff 

exhibited Sale deed No.318 of 2002 (Ext.1), Certified copy of Sale deed No.194 of 

2000 (Ext.2) and Land revenue payment receipt (Ext.3). On the other hand, the 

defendant no.1 examined himself as DW-1, a neighbor named Nurul Islam Akanda 

as DW-2 and also a neighbour and DW-3 being Record Keeper of Mahapaskhana 

Shri Pranab Deka. Defendant no.1/appellant exhibited Case record of Title Suit 

No.1/2003 (Ext.Ka) and Copy of order dated 24-10-07 passed in TS No.1/2003 

(Ext.Kha).  

 

Grounds for Appeal: 

7.) After hearing both the sides and going through the materials available on the 

record, the ld. Munsiff decreed the suit of the respondent/plaintiff. Being aggrieved 

with the Judgment and decree passed by the trial court the Appellant/ defendant 

no.1 preferred this appeal. Other than the general allegation that the impugned 

decree and judgment are contrary to the facts and materials on record against law 

and all consideration of equity and justice and that the oral and documentary 
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evidences were not properly appreciated, it was also claimed that the ld. Munsiff 

erred in passing decree of cancellation of Sale Deed through which the defendant 

No.1 / appellant purchased the land only for the mistake of citing wrong Dag No. in 

the sale deed specially when both the parties are possessing their respective 

portion of lands measuring 2 bighas each. That the Ld. Lower court erred in not 

considering and not taking judicial notice of Ext.’Ka’ the judgment and decree 

passed in Title Suit No.1/2003 by the court of Munsiff No.1, Tezpur, which ought to 

have been considered. Hence, it was prayed that the impugned judgment and 

decree be set-aside. 

 

DISCUSSION, DECISION AND REASONS THEREOF : 

 

8.) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. 

Perusal of the grounds taken-up for appeal reveals that the appellant/defendant 

no.1 is specifically aggrieved by the decision of ld. Trial Court in issue no.7 where 

the ld. Court has discussed the sale-deed (Schedule-B) and had declared that the 

sale deed is null and void and inoperative in law and had also decreed for 

cancellation of the sale-deed. During argument also only this issue was agitated. 

Therefore, only issue no.7 is discussed herein below. 

 

ISSUE NO.7: Whether the plaintiff is entitled to a decree as prayed for? 

 

 Decision in the Impugned Judgment: 

9.) In this issue the ld. Trial Court discussed sale deed No.318 for the year 2002 

and started by saying that the initial onus lies upon the plaintiff/respondent to 

establish preponderance of probability and once the plaintiff is able to create a 

preponderance of probability, the onus shifts to the defendant. The appellant/ 
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defendant no.1 did not dispute the genuineness of sale deed No.194 of 2000 

(Ext.1) by which the schedule-A land was sold to the respondent/plaintiff and had 

admitted that the defendant No.2 do not have any saleable right or title over the 

suit land. However, defendant no.2 denied that he had fraudulently executed the 

sale deed (schedule-B) and claimed that due to a genuine mistake while writing 

down the sale deed No.138/2002 the dag no. was written as 128 instead of 132. 

Ld. Trial Court noticed that all the DWs stated that at the time of execution of sale 

deed No.318 the defendant No.2 was delivered the land from dag No.132 and there 

is no dispute between the parties in respect to possession. Thus, ld. Trial Court 

came to the conclusion that defendant no.2 had impliedly admitted the right of 

respondent/plaintiff over the suit land and these admitted facts need not be proved. 

Thus, it was held that sale deed No.318 for the year 2002 is null, void and 

inoperative in law and is cancelled in so far as it refer to dag No.128.  

 

Argument on behalf of both sides: 

10.) Appellant counsel reiterated that it is incorrect to declare the whole sale deed 

(Schedule-B) null, void and inoperative in law simply because the dag no. was 

written wrongly due to bonafide mistake. Respondent argued that ld. Trial court 

had cancelled the sale deed to the limited extent to its reference to dag no.128 and 

has not declared the sale deed (schedule-B) null, void and inoperative in law for 

any other purpose.  

 

My Opinion: 

11.) I have gone through the materials available on record, the pleadings, the 

evidences forwarded by both sides and also considered the arguments by ld. 

Counsels. There is no doubt that the appellant has made no claim on the schedule-

A land and has claimed that in schedule-B the dag no. has been mistakenly written 

as 128 instead of 132. As far as this suit is concerned, we are not concerned with 
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whether the schedule-B was obtained by fraud or by mistake because the 

appellant/ defendant no.1 himself admitted that he has made no claim on schedule-

A land and that in schedule-B also the dag no. was wrongly written. Perusal of the 

decision of ld. Munsiff shows he has not declared the whole sale deed (schedule-B) 

null and void but has declared it null and void only to the extent that null, void and 

inoperative in law and is cancelled in so far as it refer to dag No.128. 

 

12.)  It is true that the whole sale-deed cannot be declared null and void without 

evidences being led on it. Furthermore, when it is claimed that the dag no. has 

been wrongly written and appellant makes no claim on the schedule-B land will it 

be justified to close the path of appellant to find ways resolve this issue with its true 

vendor (defendant no.2). This led me to read the judgment in T.S.No.1/2003 

wherein, the present co-respondent/defendant no.2 as plaintiff had filed a suit 

against the present appellant/defendant no.1 for declaration of right, title and 

interest and for recovery of possession of land whose dag no.is 132. In the said suit 

the defendant no.1 as plaintiff claimed that by playing fraud defendant no.2 got the 

sale deed (Ext.2 in T.S. No.1/2003 & Schedule-B of this suit) executed in his name. 

Thus, the defendant no.1 as plaintiff in T.S.No.1/2003 prayed for declaration of 

right, title and interest and for recovery of khas possession.  

 

13.) The T.S.No.1/2003 was decided vide judgment and order dated 24/01/2007 

wherein the ld. Court held at page no.9 of the judgment that “though in Exhibit-2’s 

schedule dag no.128 was mentioned but the land mentioned in the schedule of 

exhibit-2 falls under dag no.132. Hence, I find that plaintiff actually sold the suit-

land to the defendant but taking advantage of mentioning wrong dag no. filed this 

suit with allegations that he has not sold the suit land to the defendant.”  I have 

gone through the cross-examination of DWs and nowhere this finding of the ld. 
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Court in T.S.No.1/2003 was challenged or any mention made that it has been 

appealed against. Thus, it is clear that the fate of the sale deed no. No.318 for the 

year 2002 was already decided vide judgment and order dated 24/01/2007 in 

T.S.No.1/2003. 

 

14.) Thus, in view of the above discussions and the fact that in T.S.No.1/2003 the 

controversy regarding wrong quoting of dag no. in sale deed no. No.318 for the 

year 2002 (Schedule-B) has already been decided, I deem it fit to modify the 

decision of ld. Trial Court to the limited extent that sale deed no. No.318 

for the year 2002 (Schedule-B) is inoperative against the schedule-A land 

in view of the fact that it has already been decided vide judgment and order dated 

24/01/2007 in T.S.No.1/2003 that the dag no.128 mentioned in schedule-B is 

actually a reference to dag no.132 and has been mistakenly written. However, 

order as to its cancellation is set-aside. 

 

15.)  In view of the above discussions and decisions, the impugned 

judgment and Decree, dated 18-06-2012 passed by the learned Munsiff No.1, 

Tezpur, in Title Suit No 79 of 2006 is partly modified to the limited extent that 

sale deed no. No.318 for the year 2002 (Schedule-B) is inoperative 

against the schedule-A land and the order of cancellation of sale deed no. 

No.318 for the year 2002 (Schedule-B) is set-aside. Hence, the Judgment 

and Decree dated 18-06-2012 is partly upheld. 

 

16.) Prepare a decree accordingly. 

 The appeal is disposed of on contest. 

  Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 
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Given under my hand & seal of the Court on the 12th July’2016. 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

 

 

 

 

 

Dictation taken and transcribed be me : 

  

       

(J. K Muru) 

Steno.      

 

(Munmun B.Sarma) 

Civil Judge 

Sonitpur, Tezpur 




